Introduction
Parental kidnapping is an increasing problem throughout the world and the social consequences of globalization have made international child abductions more frequent. In the United States alone, the Department of Justice states that 354,100 children are reported to have been abducted by a family member in a single year. 1 Estimates indicate that one in five parental kidnappings involves a child being taken across international borders. 2 The United Kingdom states that in the last three years there has been a "58 percent increase in the number of international parental child abductions." 3 In 2000, the National Center for Missing and Exploited Children, which handles all U.S. international child abduction cases, reported 1,697 international abductions, up 66.7 percent over 1999. 4 The increase of international child abductions has been attributed to the increasing access of international travel and rising divorce rates. 5 International ab-weaknesses that allow many cases to go unresolved. 11 Problems with the Hague Convention include noncompliance issues and lack of enforceability; procedural slowness; excessive recourse to exceptions; lack of legal aid for victim families; and lack of applicability in a large number of countries that are not yet parties to the Convention. 12 The Hague Convention primarily addresses matters of jurisdiction and "does little or nothing to promote the rights of children." 13 This Convention is very state-centered 14 because it allows the judicial system of each participating country to exercise great discretion when interpreting the language of the Convention. 15 The use of a state-centered approach by the Hague Convention provides less protection to children because a human rights universal, transnational standard is not being enforced.
B. Transnational Openness of the Convention on the Rights of the Child
Conversely, the Convention on the Rights of the Child moves away from a state-centered approach toward a transnational, 16 global standard. This Convention sets forth specific enumerated rights for children 17 and has been almost universally adopted. 18 The goal of this Convention is to "emphasize the child's States has signaled its intention to ratify by formally signing the Child's Rights Convention and currently it is the "only industrialized country in the world and one of only two United Nations member States that have failed to make this legal commitment to children." Somalia is presently without a recognized government. Id. best interests in all actions concerning him or her, and these best interests are considered in the context of the child's family ties; continuity in upbringing; and ethnic, religious, cultural, and linguistic background."
19 This Convention overrides the domestic laws of each country and aims to preserve traditionalist, socialist structures, while promoting the human rights of children, even against these domestic laws. Thus, this Convention reaches past the domestic legal order, regardless of citizenship and thereby takes a non-state-centered approach.
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C. Adopting a Transnational Approach
In order to thoroughly protect children, the state-centered approach of the Hague Convention should be modified to include many of the transnational standards set forth in the Convention on the Rights of the Child. These two major conventions, each with a considerable to extraordinary level of acceptance by the international community of States, overlap in terms of children's rights. The children's rights provisions of the Hague Convention are not principally incompatible with the children's rights provisions of the Convention on the Rights of the Child; they are simply narrower or provide less protection to children. Since most State Parties are bound by both conventions, they are under an obligation to comply with both treaties. 21 Thus, the Hague Convention needs to be interpreted more broadly in favor of the human rights protection standards set forth in the Convention on the Rights of the Child.
By interpreting the Hague Convention more broadly using the Convention on the Rights of the Child, the force of the global human rights movement overrides the state-centered approach of the Hague Convention, which gives priority to the authority of domestic courts in determining the fate of the children involved. 22 the Child, the Hague Convention will open to transnational scrutiny decisions of domestic courts. Also, adopting the Convention on the Rights of the Child in applying the Hague Convention implies the recognition of the status of the children as subjects of international law, a result that is clearly in line with the general observation that globalization impacts the structure of the international system by diversifying the number of legally recognized actors. 23 This impact is not only of doctrinal interest, but has very practical consequences for those affected by international abductions. Therefore, allowing the Hague Convention to adopt the transnational, human rights protection standard set forth in the Convention on the Rights of the Child, will enable the Hague Convention to reach its greatest potential. The Hague Convention will not only serve as a disincentive for individuals to commit international child abductions, because of the closer scrutiny resulting from international control, but it will also become a transnational and global document that strongly promotes human rights.
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This Note scrutinizes current methods being used to protect children, particularly taking into account the differences between the state-centered approach of the Hague Convention and the transnational approach of the Convention on the Rights of the Child. Part II examines the premises behind the Hague Convention, the requirements for its application, the exceptions for its application, and its overall effectiveness in fighting international child abductions. Part III describes the purpose and principles of the Convention on the Rights of the Child. Part IV will examine the discrepancies between the Hague Convention and the Convention on the Rights of the Child and how these discrepancies should be resolved so that the best interest of the child is always and consistently in the forefront. Part V concludes that the Hague Convention must adopt the transnational and global principles from the Convention on the Rights of the Child, thereby allowing the Hague Convention to not only be a remedy for international child abductions, but also allowing the Hague Convention to serve as a human rights document. 23 . Delbrück, supra note 14, at 406 (describing how "the foundation of international organizations constituted a change of the structure of the international system" and how this change diversified the type of actors "participating in the transactions in the international system").
24. See Finan, supra note 19, at 1038 (stating that "[t]he world stands to gain a great deal by treating international child abductions as human rights violations.")
I. The Hague Convention on the Civil Aspects of International
Child Abduction
In the fall of 1980, the international community met at The Hague to address the increasing problem of parental child abduction. 25 The Hague Convention's purpose is to prevent international child abductions and to secure the prompt return of children to their habitual residence. 26 The "overarching policy of the Convention [is] the creation of a system of close cooperation among judicial and administrative authorities of the contracting nations to prevent the international removal of children from their habitual residence."
27 This Convention attempts to employ a novel approach by focusing on methods of fostering collaboration among the central authorities of each country instead of attempting to promote the enforcement and recognition of foreign decisions. 28 In order to achieve the tasks of the Hague Convention, each country who is a signatory, deemed a Contracting State, must set up a "Central Authority. After receiving notice of a wrongful removal or retention of a child . . . the judicial or administrative authorities of the Contracting State to which the child has been removed or in which it has been retained shall not decide on the merits of rights of custody until it has been determined that the child is not to be returned under this Convention.
Hague Convention, supra note 9, art. 16, at 1503.
29. Hague Convention, supra note 9, arts. 6 & 7, at 1501-02. Under Article 6, each contract state is required to "designate a Central Authority to discharge the duties which are imposed by the mmmm parent-abductor is required to return the child to his or her habitual residence so that the issues disputed between the parents can be resolved.
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A. Requirements for the Application of the Hague Convention
In order for the Hague Convention to apply, the child must be younger than the age of sixteen, a habitual resident in one of the Contracting States, and the child must have been wrongfully removed to or retained in another Contracting State. 31 Under this Convention, "wrongful" is defined as a removal or retention that breaches a right of custody under the laws of the state where the child was a habitual resident immediately before the removal. 32 Wrongful removal occurs when a child is taken to an international frontier without permission of a parent or guardian who has custody rights. Wrongful retention takes place when a child is kept in a country longer than the agreed-upon period.
33 Therefore, if the Hague Convention is going to apply, the child must be a habitual resident of a Contracting State and must have been wrongfully taken to a Contracting State. 34 Furthermore, Article 35 states that the Convention will only apply between 30. Lowe, supra note 1, at 4. 31. Hague Convention, supra note 9, arts. 3 & 4, at 1501. The Hague Convention states that it ceases "to apply when the child attains the age of 16 years." Id. at 1501. Regardless of a child's status, the Convention will cease to apply when the child obtains the age of 16. See also Finan, supra note 19, at 1014. 32. Hague Convention, supra note 9, art. 3, at 1501. Article 3 states:
[T]he removal or the retention of a child is to be considered wrongful where -a. it is in breach of rights of custody attributed to a person, an institution or any other body, either jointly or alone, under the law of the State in which the child was habitually resident immediately before the removal or retention; and b. at the time of removal or retention those rights were actually exercised, either jointly or alone, or would have been so exercised but for the removal or retention.
Habitual residence "refers to the place where the child has his or her 'home'." Lowe, supra note 1, at 11. 33. Lowe, supra note 1, at 3. 34. Finan, supra note 19, at 1014.
Convention upon such authorities." Id. at 1501. Under Article 7, the Central Authorities are to "co-operate with each other and promote co-operation amongst the competent authorities in their respective states to secure the prompt return of children" and in particular they are required to take appropriate measures in discovering the child's whereabouts, securing the child's safe return, and providing legal aid when required. Id. at 1502.
Contracting States when wrongful removals or retentions occurred after the Hague Convention has been entered into force in those States.
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A custody order does not have to be in effect for a parent to seek the return of an abducted child under the Hague Convention. 36 Under Article 17, a Contracting State cannot base a decision not to return a child solely on a court order granting the wrongdoer custody. 37 This ensures that the Hague Convention will "take precedence over decrees in favor of abductors before the court to which the abductor applies has notice of the wrongful removal or retention."
38 Based on this requirement, the abductor is not able to avoid the requirements of the Convention by enforcing a custody order that was in place in another country or by attempting to acquire a custody order for the abducted child in the new country. 39 The child plays a passive role in this situation. As such, the person who exercised custody rights before the abduction, or the person who would have exercised custody rights but for the abduction, must invoke the Hague Convention.
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If these requirements are met and the request for an order requiring the return of the child is brought quickly, 41 the court of the Contracting State to which the child was taken must order a return "forthwith," unless the case falls under one of the Hague Convention exceptions. The sole fact that a decision relating to custody has been given in or is entitled to recognition in the requested State shall not be a ground for refusing to return a child under this Convention, but the judicial or administrative authorities of the requested State may take account of the reasons for that decision in applying this Convention.
Hague Convention, supra note 9, at 1503. Where a child has been wrongfully removed or retained . . . and, at the date of the commencement of the proceedings before the judicial or administrative authority of the Contracting State where the child is, a period of less than one year has elapsed from the date of the wrongful removal or retention, the authority concerned shall order the return of the child forthwith.
Hague Convention, supra note 9, at 1502. 42. See Lowe, supra note 1, at 3.
B. Exceptions to the Requirement to Return a Child Under the Hague Convention
There are six exceptions to the Hague Convention, anyone of which if met, allow a Contracting State the right to refuse to order the return of a child. 43 The exceptions apply when the custodial parent consented or acquiesced to the removal or retention; the custodial parent failed to exercise his/her custodial rights; the child is settled into his/her new environment; the return is not permitted by the requested nation's fundamental principles regarding human rights and fundamental freedoms; the return poses a "grave risk" of exposing the child to physical or psychological harm or an intolerable situation; or when the child objects to returning and is old enough and mature enough to make such objection.
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These exceptions were not intended to be easily met; yet, even when a party meets the standards, the court still has the authority to order a child to be returned. 45 Under Article 18, the judicial or administrative authority always has the right to order the return of a child at any time. 46 Thus, the general rule is that a child who was wrongfully removed should be returned to his or her habitual residence. 47 
Custodial Parent Exceptions
Some of the exceptions are applicable because they negate a specific requirement of the Act, such as the wrongful removal of the child. This happens when the custodial parent acquiesces or consents to the removal or retention. 48 Thus, without the requirement of a wrongful removal, the "applicability of the Hague Convention is directly at issue, and in such circumstances, courts are not mandated by the Article 12 duty to order the return of the child."
49 Also, the custodial parent must establish that he or she had custodial rights and that he or she was also exercising those custodial rights. 50 wrongful removal and the Convention presumes that a person who has custodial rights is actively exercising them. 51 This exception places the burden on the abductor to prove that the parent seeking the return of the child was not exercising his or her custodial rights. 52 Therefore, little is required in order for the applicant to establish that he or she was exercising custody rights before the abduction. 53 
Settled Into New Environment
The exception regarding a child already being settled in his or her new environment can be found under Article 12.
54 This exception allows a Contracting State to refuse to order the return of a child. 55 The Hague Convention is concerned with the issue of a child who becomes familiar with his or her new surroundings and is then uprooted again and ordered to be returned. 56 By allowing this exception, the Hague Convention is attempting to enforce one of the goals of the Convention, which is the prompt return of the child to his or her habitual residence. 57 The more time the return takes, the more settled the child will be into his or her new environment; therefore, the less likely the goals of the Convention are being preserved. 58 
Human Rights and Fundamental Freedom
Another exception, set forth in Article 20 of the Hague Convention, has rarely been used. 59 child if the return "would not be permitted by the fundamental principles of the requested State relating to the protection of human rights and fundamental freedoms." 60 Article 20 addresses the drafters' concern with the forum State's public policy, because this Article allows the forum State to apply its particular policies instead of referring "to international agreements dealing with human rights and fundamental freedoms."
61 Courts, however, are to use judicial restraint when applying this exception so as not to undermine the purpose of the Hague Convention. 62 This exception is to be invoked only when the return would "utterly shock the conscience of the Court or offend all notions of due process."
63 Due to the narrow interpretation of this standard, courts have rejected most arguments claiming an Article 20 violation. 64 
Grave Risk of Harm
Conversely, the grave risk of harm exception is the defense most commonly used by courts. 65 This exception allows the court to refuse to return the child if the return poses a "grave risk" of exposing the child to "physical or psychological harm or otherwise place the child in an intolerable situation." 66 The grave risk exception is supposed to be construed narrowly, as are all of the exceptions, and was "intended to be raised when it was established that the child itself (not the abducting parent) would be placed in an intolerable situation if returned to his/her nation of habitual residence." 67 In order for an "intolerable situation" to exist, it must be determined that the risk involves more than trivial complaints and, further, that the situation must be one that is extreme and compelling in nature. 68 simply claim that the child would be better off staying in the country to which she was taken. Courts usually require a showing that there is a high degree of risk that returning the child will lead to psychological or physical harm.
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In allowing this exception, the drafters of the Convention wanted to allow the courts some discretion to recognize the realities of returning a child. 70 This exception allows the courts to look at the merits of the case, even though this practice is in direct conflict with the goals of the Convention. 71 Allowing the haven state the opportunity to examine the merits of each case has produced uncertainty in the use and interpretation of the grave risk of harm exception. 72 Some argue that this exception is only utilized in situations where returning the child "places him/her in danger due to some existent condition, such as war or a recent natural disaster."
73 However, the courts of the various Contracting States have defined grave risk of harm in strikingly different ways and, in so doing, created significant problems.
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Courts construing the grave risk of harm exception have applied it in various ways. 75 For example, a French court found an "intolerable situation" when asked to return a child to Los Angeles. 76 The court stated that the polluted environment of Los Angeles posed a danger to the child's health. 77 An Ireland court found an "intolerable situation" where the father was irresponsible with money and caused the family eviction. 78 American courts, however, are less likely to find an "intolerable situation" and are therefore, less likely to use the grave risk of harm exception. 79 In Nunez-Escudero v. Tice-Menley, the court did not find an "intolerable situation" where the abducting mother was abused by the husband and father-inlaw. 80 safeguarded from a 'grave risk' of harm, other options for the children's protection must be considered beyond allowing the children to stay with the abducting parent." 81 Clearly, this narrow interpretation taken by American courts is consistent with the intent of the Convention. 82 This wide disparity of interpretation is problematic in that it "undermines the effectiveness of the Convention and prevents the Convention from successfully combating the problem of international parental kidnapping."
83 By allowing the courts to exercise great discretion in interpreting the Convention, the Convention is utilizing a state-centered approach. In order for the goals of the Convention to be effective, it is necessary to move away from a state-centered approach and toward a transnational approach by adopting a universal interpretation of this exception. 84 
Child's Objection
The last exception to the application of the Hague Convention, which has also been interpreted in various ways by the courts in different countries, applies when the child objects to being returned. 85 When the child is old enough and mature enough to contest being returned, a court may refuse to order the return of the child. 86 This exception was provided by the drafters because they knew situations would arise where it should be found that the Convention is inapplicable to a particular child otherwise subject to it. 87 Thus, the drafters reluctantly de-81. Id. at 282 (citing Blondin v. Dubois, 238 F.3d 153 (2d Cir. 2001)). The mother in this case wanted to invoke the "grave risk" of harm exception in order to prevent the return of the child to the abusive father in France. Id. The Court stated that under the 13(b) exception, the Court must take into account "any ameliorative measures that can reduce the risk to the children, while still allowing the custody determination to take place in the home State." Id.
82. Id. at 283. 83. Id. 84. Id. at 283. See also Lowe, supra note 1, at 12. The goals of the Convention are to return the child to their habitual residence promptly, thus, recommending that 13(b) be applied narrowly and to utilize this exception only when there is no other alternative. Id. Also, "where a return order is made despite domestic violence, abuse, and other severe family law matters in the child's habitual place of residence, the Central Authorities should assist in ensuring that these matters are properly forwarded to the appropriate child welfare agencies and the court." Id. at 13.
85. Nakdai, supra note 64, at 255. 86. Kenworthy, supra note 22, at 339. See Hague Convention, supra note 9, at 1502 (stating "[t]he judicial or administrative authority may also refuse to order the return of the child if it finds that the child objects to being returned and has attained an age and degree of maturity at which it is appropriate to take account of its views.").
87. Kenworthy, supra note 22, at 340.
cided to allow the courts some discretion by permitting them to consider the views of the child. 88 In applying this exception, a court must consider both whether or not the child has objected and whether the child is mature enough or old enough to allow his/her objection to be considered. 89 The drafters did not provide a specific age or objective assessment criteria for determining maturity, thus, the application of this exception has been arbitrary. 90 There have been cases stating that "nine, ten, and twelve year-olds are not of sufficient age in order to merit consideration of their views…while conversely, there have been cases holding that eleven-, twelve-, and thirteen-year-old children are of sufficient age." 91 The concern with this exception, similar to the grave risk of harm exception, is the potential for abuse of judicial discretion permitted by the Convention's state-centered approach.
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Because of inconsistent judicial interpretations, the Hague Convention exceptions create effectiveness problems in terms of serving the purpose of the Convention-the prompt return of the child to the child's habitual residence. 93 Thus, in order to make the Hague Convention more effective, it is necessary to consider aspects of the Convention on the Rights of the Child, which takes a transnational and global approach to the problem of child abduction.
II. The Convention on the Rights of the Child
The Convention on the Rights of Children is the most universally accepted human rights instrument in history. 94 In 1993, the World Conference on Human Rights set the end of 1995 as a target for the universal ratification of the Convention on the Rights of the Child. By the last day of that year, 185 States had ratified 88 Ct. 1989 ) (holding that a nine year-old fails to be of sufficient age). But cf. Nakdai, supra note 64, at 255 (stating "a nine-year-old girl was found mature enough to make an objection when the court found that her mental age was that of a twelve-year-old" and that an eleven year-old-boy was able to stay in Scotland upon his desire). Lowe, supra note 1, at 12 (stating that one refusal of return was based on the objections of a four-year-old).
92. Kenworthy, supra note 22, at 341. 93. Lowe, supra note 1, at 3. 94. UNICEF, supra note 18.
ing in a free society, the Convention attempts to preserve traditionalist structures that are aimed at promoting the human rights of the child regardless of the domestic law at issue. Again, this Convention is utilizing a transnational and global approach, whereas the Hague Convention uses a state-centered approach.
D. Participation
Participation, the last guiding principle of the Convention, reaffirms that children are individuals "who have the right to express their views in all matters affecting them and requires that those views be heard and given due weight in accordance with the child's age and maturity." 128 This principle recognizes that children have the potential to enrich the decision-making process. 129 In each and every matter concerning a child, the child's right to participate must be considered. 130 This right "stands on its own; it requires a clear commitment and effective actions to become a living reality and therefore is much more than a simple strategy."
131 The right to participate is "an additional dimension to the universally recognized freedom of expression, implying the right of the child to be heard and to have his or her views or opinions taken into account."
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The four guiding principles, identified as the "soul of the treaty," are essential in order to understand the spirit of the Convention. 133 This Convention brought together the rights of children in one instrument and spelled out the rights to be granted to children everywhere, "regardless of where born or to 128. Id. at http://www.unicef.org/crc/bg007.htm. Article 12 states:
1. States Parties shall assure to the child who is capable of forming his or her own views the right to express those views freely in all matters affecting the child, the views of the child being given due weight in accordance with the age and maturity of the child.
2. For this purpose, the child shall in particular be provided the opportunity to be heard in any judicial and administrative proceedings affecting the child, either directly, or through a representative or an appropriate body, in a manner consistent with the procedural rules of national law. whom, regardless of sex, religion, or social origin." 134 The principles and procedures of this Convention differ in many ways from those of the Hague Convention. The differences between the two Conventions derive from the historical, state-centered approach of the Hague Convention, while the Convention on the Rights of the Child employs a transnational, global approach. These differences must be examined in order to determine how to improve the Hague Convention and in effect, better protect children from international abductions.
III. Resolving the Discrepancies Between the Hague Convention and the Convention on the Rights of the Child In Order to Better Protect the Interest of the Child
The Hague Convention should adopt several principles and standards set forth in the Convention on the Rights of the Child in order to become more effective in preventing and discouraging international child abductions. The principles that need to be adopted from the Convention on the Rights of the Child include the age requirement, the concept of the best interest of the child, in relation to the grave risk of harm exception under the Hague Convention, and the right of participation for the child, in relation to the child objecting exception. If these principles are taken from the Convention on the Rights of the Child and are adopted and implemented by the Hague Convention, the effectiveness of the Hague Convention would greatly increase. By adopting these principles, the Hague Convention would not only be more effective in preventing international child abductions, but it would also be promoting and protecting the rights of children. Adopting these principles would allow the Hague Convention to reach its greatest potential, as both a human rights document and an effective means of deterring international child abductions.
A. Age
The first principle which the Hague Convention should adopt from the Convention on the Rights of the Child is the maximum age at which the Convention applies. The Hague Convention only applies when the child is under the age of sixteen. 135 Yet, the Convention on the Rights of the Child defines a child transnational and global principles from the Convention on the Rights of the Child, it will more effectively remedy international child abductions and serve as a human rights document. This would then enable the Hague Convention to reach its greatest potential both as a means of discouraging and remedying international child abductions and as a human rights document.
